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DISCLAIMER
IN BRIEF includes claim prevention information that helps you to minimize the likelihood of being sued 
for legal malpractice. The material presented does not establish, report, or create the standard of care for 
attorneys. The articles do not represent a complete analysis of the topics presented, and readers should 
conduct their own appropriate research.
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FLAT-FEE AGREEMENTS – CHANGES TO ORPC: The Oregon Supreme Court 
approved amendments to Oregon Rules of Professional Conduct (ORPC) 1.5 and 1.15-1 
regarding “earned on receipt” attorney fees. The changes explicitly require a written fee 
agreement informing the client that (1) the funds will not be deposited into the lawyer trust 
account; and (2) the client may discharge the lawyer at any time and, in that event, the law-
yer may be required to refund all or part of the fee if the services for which the fee was paid 
have not been completed. 

Practice Tip: Have a written agreement signed by your client that properly explains this 
type of fee arrangement, and use the actual language of the rule in your agreement. De-
posit fees that are designated “earned on receipt” into your general account, not into your 
lawyer trust account. You can find the amendments to the ORPC at www.publications.
ojd.state.or.us/RULE180.pdf.

AMENDMENTS TO FRCP: Effective December 1, 2010, amendments to the Federal 
Rules of Civil Procedure (FRCP) include significant changes to Rule 26 (discovery) and 
Rule 56 (summary judgment). Under amended Rule 26, draft reports of experts are now 
generally protected by the work-product doctrine, as well as certain attorney-expert com-
munications. Also, new disclosure obligations apply to experts who were previously ex-
empt from reporting requirements. You can view the current rules at  http://tinyurl.com/
Dec2010FRCP.

ATTORNEY REGULATION – MARS EXEMPTION: The Federal Trade Commission’s 
(FTC) final Mortgage Assistance Relief Services (MARS) Rule, issued November 2010, 
exempts from regulation the vast majority of practicing lawyers who help consumer clients 
renegotiate their mortgages or avoid foreclosure. According to the FTC, attorneys are gen-
erally exempt from the rule if they are (1) engaged in the practice of law; (2) licensed in 
the state where the consumer or dwelling is located; and (3) complying with state laws and 
regulations governing attorney conduct related to the rule. To be exempt from the rule’s ban 
on advance, hourly, and non-contingent fees, attorneys must also place any fees they collect 
in a client trust account and abide by state laws and regulations covering such accounts. See 
the FTC’s discussion of the attorney exemption at www.ftc.gov/opa/2010/11/mars.shtm.

ATTORNEY REGULATION – RED FLAGS RULE EXEMPTION: The Red Flag 
Program Clarification Act of 2010 effectively exempts all practicing lawyers from 
the Federal Trade Commission’s Red Flags Rule under the Fair and Accurate Credit 
Transactions Act of 2003 (FACTA) that requires creditors to develop programs iden-
tifying, detecting, and responding to the warning signs of identity theft. Oregon law-
yers must still comply with the Oregon Consumer Identity Theft Protection Act of 
2007. (See “Protect Client Information from Identity Theft,” by Kimi Nam, In Brief, 
December 2008.) See the full text and summary of the act at http://tinyurl.com/Red-
FlagProgramClarificationAct.
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CHANGES IN TAX FILING: The IRS has announced that taxpayers will have until April 18, 2011, to file 
their 2010 tax returns and pay any tax due because of a District of Columbia holiday that falls on April 15. 
Taxpayers requesting an extension will have until October 17, 2011, to file their 2010 tax returns. Beginning 
February 14, 2011, the IRS will start processing both paper and e-filed returns impacted by the recent tax law 
changes (i.e., taxpayers claiming itemized deductions on Schedule A, the higher education tuition and fees 
deduction, and the educator expense deduction).

The IRS now requires all taxpayers who file their returns electronically to use electronic signatures. If filing a 
joint return, each taxpayer must create and use his or her own PIN to sign the return. Also, this is the first year that 
tax professionals preparing returns for a fee must have a Preparer Tax Identification Number (PTIN). Tax return 
preparers should register immediately using the new PTIN sign-up system at www.irs.gov.

CONSUMER LAW: The Veterans’ Benefits Act of 2010 (the 2010 Act) amends the Servicemembers Civil Relief 
Act (SCRA) to prohibit lessors from charging early termination fees in residential, business, agricultural, or mo-
tor vehicle leases entered into by servicemembers who subsequently enter service or are deployed. The 2010 Act 
provides a private right of action to persons aggrieved by a violation of SCRA, allowing any appropriate relief, 
without limiting other available state or federal remedies. The 2010 Act also provides misdemeanor penalties 
against persons who knowingly take certain actions (evictions, foreclosures, seizures of property, etc.) in viola-
tion of the rights provided by SCRA. To see the summary and full text of the 2010 Act, go to http://tinyurl.com/
VeteransBenefits2010Act.

ESTATE PLANNING: For articles discussing estate planning and inheritance tax issues, see 
“Capacity Issues in Representing Clients,” by Mark M. Williams, and “The Oregon Inheri-
tance Tax and Its Fractional Formula,” by Philip N. Jones, originally published in the April 2010
issue of the OSB Estate Planning and Administration Section Newsletter. Reminder: Effective for deaths after 
January 1, 2011, Oregon has a new elective share law. See “Planning for the Elective Share,” by William D. 
Brewer, originally published in the October 2009 issue of the OSB Estate Planning and Administration Section 
Newsletter. To access these articles, go to www.osbplf.org and select In Brief. 

Thanks to Dee Crocker, Sheila Blackford, and Beverly Michaelis, PLF Practice Management Advisors, for their 
assistance with these tips.


